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Digest of Important Canadian Cases
Reported in 1978 in the Fields of Public
International Law and Conflict of Laws
Compiled by
SHARON A. WILLIAMS*
I PUBLIC INTERNATIONAL LAW
Extradition - Interpretation de l'article i o du trait6 d'extradition
de 1878 entre la France et la Grande Bretagne (S.C. 1879, p. ix),
arts 7 et i o - Cour d'Appel du Quebec
Procureur g~ngral du Canada c. Armand Mekies, [1977] C.A. 362,
conf. [19771 C.S. 91.
Extradition - Procedure - Bail - Ontario County Court
Re Armstrong and Wisconsin (978), 37 C.C.C. (2d) 397.
Extradition - Procedure - Interpretation - Meaning of "Con-
victed" - Federal Court of Appeal
Re McMahon (1978), 21 N.R. 170.
Extradition - Trait d'extradition de 1878 entre la France et la
Grand Bretagne - Interpretation - P6riode de dtente - Quebec,
Cour suprieure
Mekies v. Directeur du Centre de Ditention Parthenais, ['9771
C.S. 91.
* Sharon A. Williams, Osgoode Hall Law School, York University, Toronto.
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Extradition - Interpretation - Meaning of "Imprisonment with
hard labour" in s. 3 of the Fugitive Offenders Act, R.S.C., 1970, C.
F-3 2 as am. - Federal Court of Appeal
Re Shum and Hong Kong (1978), 38 C.C.C. (2nd) 511, reversing
37 C.C.C. (2d) 28.
Extradition Sought of Alleged Fugitive Who Pleaded Guilty to
Offence in Foreign Jurisdiction but Not Sentenced - Extradition
Act, R.S.C., 1970, c. E-21, s. 18 - British Columbia County Court
Re U.S.A. and McMahon (i977), 36 C.C.C. (2d) 18.
Where extradition is sought of an alleged fugitive who has pleaded
guilty to an extraditable offence in a foreign jurisdiction but has not
been sentenced, in circumstances where a Canadian court would
consider permitting the plea of guilty to be withdrawn, the alleged
fugitive has not been convicted of that crime within the meaning of
s. i8(i) (a) of the Extradition Act. Therefore, where the warrant
to apprehend the alleged fugitive alleges only that he has been con-
victed of an extraditable offence, the court has no jurisdiction under
s. i8( i ) (b) on the basis that there would be sufficient evidence to
commit accused for trial according to Canadian law.
Treaties - Interpretation - Broadcasting - Inter-American Radio
Communications Convention, 1937, arts i i, 21 - Supreme Court
(of Canada
Capital Cities Communications Inc. et al. v. Canadian Radio-
Television Commission et al. (1978), 8I D.L.R. (3 d) 6o9.
Treaties - Interpretation - Income from Personal Services-
Canada-U.S.A. Tax Convention Act, Arts 7 and 8- Tax Review
Board
Hurd v. M.N.R. (1978), 78 D.T.C. 1282.
Treaties - Interpretation - Activities Not Involving U.S. "Enter-
prise" Within Meaning of Art. i Canada-U.S.A. Tax Convention
Act -Federal Court, Trial Division
Rutenberg v. M.N.R., [I19781 C.T.C. 38.
AlsoAbed v. M.N.R. (I977), 78 D.T.C. 6007
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Treaties - Interpretation - Income Tax - Taxable Income -
Exemptions - Canada-U.S.A. Tax Convention Act, S.C., 1943-44,
C. 2 i, art. 7A - Federal Court, Trial Division
The Queen v. Hunt (1978), 81 D.L.R. (3 d) 126.
Treaties - Interpretation - Meaning of "industrial and commer-
cial profits" under Art. 2 of Canada-U.S.A. Tax Convention Act,
para. 6(a) of Protocol - Federal Court of Appeal
R. v. Can. Pac. Ltd. (No. 1) (i977), 77 D.T.C. 5383.
Treaties - Interpretation - Exemption from Taxation of Gains on
"sale or exchange of capital assets" Not Applicable - Art. 8 Can-
ada-U.S.A. Tax Convention Act - Federal Court, Trial Division
Davis v. R. (1978), 78 D.T.C. 6374.
Treaties - Interpretation - Canada-Germany Income Tax Agree-
ment Act, S.C., 1956, c. 33 - Carrying on Business in Canada -
Federal Court, Trial Division
Loeck v. R. (1978), 78 D.T.C. 6368.
II CONFLICT OF LAWS
A. Jurisdiction
Jurisdiction - Actions in Tort or Contract - Service within Juris-
diction - New Brunswick Court of Queen's Bench
Simmental Farms (N.B.) Ltd. v. Maritime Beef Testing Society
(1977) , 18 N.B.R. (2d) 343 (Q.B.).
In actions of tort or contract, the court has jurisdiction to try the
action, wherever it arose, if the defendant is served within the terri-
torial jurisdiction of the court.
Juridiction - Contrat - Lieu ol la cause d'action a pris naissance
ou lieu oii le contrat a &6 conclu - Art. 68 C.p.c. - Cour supO-
rieure du Quebec
Wabasso Limited c. The National Drying Machinery Co., ['9771
C.S. 782.
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Juridiction - Contrat - Art. 68 C.p.c. - Biens situ6s dans la
province - Dette litigieuse - Contrat regi par le droit de l'Ontario
- Doctrine du forum non conveniens appliquie - Cour suprieure
du Quebec
Dominion Jubilee Corporation Limited c. Canadian javelin Limited,
[1977] C.S. 786.
Jurisdiction - Contract - Provincial Offence - Alberta Farm Im-
plement Act, R.S.A., 1970, c. 136
Not Applicable to Contract Made in New Brunswick - Vendor Not
Carrying on Business in Alberta - Offence Committed in New
Brunswick Where Refusal to Pay Occurred - Alberta Supreme
Court, Appellate Division
R. v. Thomas Equipment Ltd. (1978), 5 Alta L.R. (2d) 258.
Juridiction - Domicile du dfendeur - Incompetence ratione ma-
teriae et ratione personae- Arts 163-64 C.p.c. - Cour sup6rieure
du QuEbec
Dame Marilyn Bouchard c. Jean-Marc Taillefer, [1977] C.S. 784.
Juridiction - Domicile - Compagnie - Si ge social - Art. 68
C.p.c. - Cour sup6rieure du Quebec
Harry Edward Park Wilson c. Les Industries Tanguay Ltie, [1978]
C.S. 77.
Une compagnie doit tre poursuivie devant le tribunal de son sige
social. Le lieu du domicile legal et rel d'une compagnie est le lieu
de son principal &ablissement et de son si ge social.
Jurisdiction - Domicile - Divorce - Ontario Unified Family
Court
Cohen v. Cohen (1 9 78), 86 D.L.R. (3 d) 461, i 9 O.R. (2d) 738.
A foreign student undertaking to leave Canada at the conclusion of
his studies and to apply to become a landed immigrant cannot have
any present intention of indefinitely staying in Canada and of mak-
ing this country his permanent home.
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Jurisdiction - Domicile - Divorce - British Columbia Supreme
Court
Gilv. Gill (1978), 30 R.F.L. 316.
Juridiction - Domicile - Definition - Divorce - Cour d'Appel
du Quebec
Phoeby Attias c. Yvette Pons et Reni Bonil, [1977] C.A. 326.
Vu l'absence de definition pr&ise de domicile dans la Loi sur le
divorce S.R.C., 1970, c. D-8, art. 5 (I), c'est la definition de domicile
du droit civil (art. 8o C.c.) qui doit s'appliquer.
Juridiction - Divorce &ranger - Pension alimentaire - Cour
d'Appel du Quebec
Simard v. Cousineau-Grivois, [1977] C.A. 17'.
Le droit de l'enfant ' une pension alimentaire est ind~pendant du
divorce des parents.
Jurisdiction - Custody - Inherent Jurisdiction - Residence of
Child - Conflict of Jurisdictions - British Columbia Supreme
Court, in Chambers
Gupta v. Gupta (1978), 30 R.F.L. 103.
Jurisdiction - Custody and Maintenance - Ontario High Court
Ecclesv. Van Duin (1978), 19 O.R. (2d) 37.
Jurisdiction - Custody - Children out of Territorial Jurisdiction
- Court Declining Jurisdiction under Provincial and Federal Legis-
lation - P.E.I. Supreme Court
Furjan v. Furjan (1977), 28 R.F.L. 319.
Jurisdiction - Custody - Inherent Jurisdiction - Domicile and
Residence - British Columbia Supreme Court, in Chambers
Jonasson v. Jonasson (1978), 2 R.F.L. (2d) 311.
The courts of British Columbia have jurisdiction to make an order
in respect of the custody of children outside the province where the
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parties are domiciled within British Columbia. However, although
they have jurisdiction over the matter, the courts are not obliged to
exercise it.
Jurisdiction - Custody - Maintenance - Inherent Jurisdiction -
Domicile and Residence of Children - Ontario High Court
Cotter v. Cotter (0978), 29 R.F.L. 197.
Jurisdiction - Custody - Inherent Jurisdiction - Residence of
Applicant or Child - Nova Scotia Supreme Court, Appeal Division
Lor v. Lor (1978), 25 N.S.R. (2d) 243, 85 D.L.R. (3 d) 362.
Jurisdiction - Custody- Children's Act, R.S.P.E.I., 1974, c. C-6,
S. 79(0) - P.E.I. Supreme Court, Family Division
Re Mundle (i977), 28 R.F.L. 26o.
Jurisdiction - Custody - Access - Dual Jurisdiction - Manitoba
Provincial Judges' Court (Family Division) of Winnipeg
Re Miller (19 77), 78 D.L.R. (3 d) 552.
Jurisdiction - Injunctions - Breach of Foreign Law - Ontario
Court of Appeal
Frischke et al. v. Royal Bank of Canada et al. (1978), 8o D.L.R.
( 3 d) 393-
An Ontario Court will not ordinarily make an order that would
require someone to compel another person in a foreign jurisdiction
to break the laws of that foreign State. Accordingly, an order made
in aid of an injunction requiring the disclosure of information from
bank officers in Panama will be set aside where the disclosure of such
information would constitute a breach of Panamanian law. While
the information was urgently required by the applicant to trace
moneys which were the subject of the action, urgency alone did not
justfy departure from the established rule.
See also Bowlen v. R., ['9771 C.T.C. 531 (Fed. Ct.T.D.).
Jurisdiction - Injunctions - Creditor's Rights and Insolvency -
Trustees U.S. Citizens - Application for Injunction to Prevent
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Removal of Proceeds of Sale of Shares to U.S.A. - Federal Court,
Trial Division
Penn. Central Tpt Co. v. Blanchette; Re Can. Southern Ry. Co.,
[i977] 2 F.C. 624.
Jurisdiction - Marriage - Nullity - Jurisdiction - Residence -
Arts 68, 70 C.p.c.- Supreme Court of Canada on Appeal from
Quebec
Doyle v. Doyle, [1977] 2 S.C.R. 198.
Jurisdiction - Ratione Materiae - Action in Personam - Clause
in Bill of Lading Declaring Canadian Law and Federal Court Juris-
diction Applicable - Federal Court, Trial Division
United Nations and Food and Agriculture Organization of the
United Nations v. Atlantic Seaways Corporation and Unimarine
S.A., [19781 2 F.C. 510.
The parties cannot by consent confer on a court jurisdiction ratione
materiae which does not exist.
Jurisdiction - Ratione Materiae - Charter Party - Federal Court
- Federal Court, Trial Division
Santa Marina Shipping Co. S.A. v. Lunham & Moore Ltd. (1978),
85 D.L.R. ( 3 d) 398.
The Federal Court has jurisdiction to entertain a claim relating to
the use of a ship by a charter-party, whatever particular law is to
govern the agreement itself. If the agreement is to be construed
according to foreign law, the court will apply foreign law to the
agreement. The foreign law to be applied then becomes a question
of fact.
Jurisdiction - Immunities of Foreign States - Distinction between
Acts jure imperii and jure gestionis - Court of Appeal of Quebec
Zodiak International Products Inc. v. Polish People's Republic
(0978), 81 D.L.R. (3 d ) 656.
Juridiction - Ratione Personae - Exception d&linatoire non sou-
lev& en temps utile - Effet - Cour sup-rieure du Quebec
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Reliance Insurance Co. of Philadephia et un autre c. Starcraft Com-
pany et un autre, [1978] C.S. 912.
Le d6faut de competence ratione personae non soulev par exception
pr6liminaire ne peut donner lieu un dbout d'action.
Juridiction - Saisie-arr& - Biens corporels - Situation - Art. 6
C.c. - Cour sup-ieure du Quebec
Ajit Singh c. General Merchandising Corp. et al., [1977] C.S. I73.
Jurisdiction - Service ex Juris - Rule 25( I ) (h) Ontario -
Whether "damage sustained in Ontario arising from a ... breach of
contract committed elsewhere" - Ontario Supreme Court, Master's
Chambers
Lummus Company Canada Ltd. v. International Alloys Inc. ( 1978),
8o D.L.R. (3 d) 278.
Jurisdiction - Writ of Summons - Service upon officer of Corpora-
tion Whose Chief Place of Business is out of Ontario - Residence
- Carrying on Business - Ontario High Court
Santa Marina Shipping Co. S.A. v. Lunham & Moore Ltd. (1978),
5 C.P.C. 146, rev. 5 C.P.C. 139.
The mere presence of assets in Ontario does not constitute residence
or carrying on business within the jurisdiction.
Jurisdiction - Service ex Juris - Breach of Contract - Proper
Case - Rule 25 ( i ) (h) - Ontario Supreme Court, Master's
Chambers
Can. Gen. Elec. Co. v. C. M. Windows & Stained Glass Ltd. (i977),
16 O.R. (2d) I88.
Jurisdiction - Service ex Juris - Contract - New Brunswick Court
of Queen's Bench
Thorne's Indust. Div. Ltd. v. Grant Valves Ltd. (i977), 19 N.B.R.
(2d) 361.
In a breach of contract case the applicant must show pursuant to
R. i ( i ) e that he has a good case to establish that there was a con-
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tract, that at least part of it was to be performed within the jurisdic-
tion and that the breach occurred within the jurisdiction.
Jurisdiction - Service ex Juris - Libel - New Brunswick Court of
Queen's Bench
Baxter v. C.B.C. (1977), 19 N.B.R. (2d) 232.
In an action for libel against a defendant ex juris, it is not necessary
to obtain leave to serve the statutory notice of libel on a defendant in
another province.
Jurisdiction - Service ex Juris - Action on Guarantee to be Per-
formed out of Jurisdiction - Ontario Supreme Court, Master's
Chambers
Chepesuik v. A. J. Siris Products (i977), 4 C.P.C. 305.
Although a party may strictly comply with the provisions of R. 25,
this does not necessarily entitle it to serve a party out of the jurisdic-
tion. Notwithstanding that jurisdiction is conferred by the Rules, the
court must still exercise its discretion to assume or decline jurisdic-
tion. The principle of forum conveniens must apply to each case,
even if R. 25 applies.
Jurisdiction - Service ex juris - Place of Tort - British Columbia
Supreme Court, in Chambers
Chinese Cultural Centre of Vancouver et al. v. Holt et al. (1978),
87 D.L.R. (3 d) 744.
The publication of an allegedly defamatory article contained in a
newspaper edited and published in Ontario but circulated through-
out Canada may constitute a tort committed within British Columbia
for the purpose of service ex juris. The author and publisher in-
tended, or would reasonably have expected, that the material would
be read in British Columbia, where the plaintiffs reside and carry on
business. Moreover, republication in British Columbia, constituting
a separate tort, was a natural and probable consequence of the
original publication and accordingly gives rise to a claim against the
defendants founded on a tort committed within the jurisdiction.
Jurisdiction - Service ex Juris - Whether Tort Committed within
Jurisdiction - New Brunswick Supreme Court, Appeal Division
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Spencer v. Centurion Truck Equipment Ltd. (1978), 86 D.L.R.
( 3 d) 40.
Jurisdiction - Service ex Juris - Forum Conveniens - Ontario
High Court
Cutting Ltd. v. Lancaster Business Forms Ltd. (1978), 5 C.P.C. 34,
8 O.R. (2d) 526.
In a breach of contract action where the contract relates to the pur-
chase of both real estate and a business located in Quebec, and the
employment in Quebec of defendants who are residents of Quebec,
an Ontario court has jurisdiction to set aside service of a writ of
summons ex juris on the grounds that Ontario is not the forum
conveniens.
Jurisdiction - Stay of Proceedings - Foreign Action Pending in
Which Ontario Company Defendant- Ontario Company Subse-
quently Suing for Declaration in Respect of Same Matter in Ontario
- Action Stayed - Ontario High Court
Canadian Marine Underwriters Ltd. et al. v. China Union Lines
Ltd. et al. (1978), 17 O.R. (2d) 375-
Jurisdiction - Stay of Proceedings - Plaintiff Commencing On-
tario Action after Launching Action in Bermuda against Same De-
fendant - Defendant Holding Assets in Bermuda and Suing in
Mexico for Declaration Arising from Same Transaction - Ontario
High Court, in Chambers.
Richardson Securities of Canada v. Cohen-Bassous et al. (1978),
82 D.L.R. (3 d) 715 rev. (1 9 77), 4 C.P.C. 3o.
In order to obtain a stay, it was incumbent upon the defendant to
satisfy the court that the continuance of the Ontario action would
work an injustice because it would be oppressive or vexatious to
him, or would be an abuse of the process of the court in some other
way, and that the stay would not cause an injustice to the plaintiff.
In the Bermuda action, the claim was asserted against certain assets
belonging to the defendant being held there as security, and the total
amount claimed in the Bermuda action amounted to only a part of
the total claim in the Ontario action. There was nothing to indicate
that the Ontario action was brought for the purpose of harassing the
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defendant or that it was an abuse of process. The defendant had
failed to bring evidence showing that the plaintiff's remedy in the
foreign court was the same as the Ontario remedy. Moreover, the
defendant was attempting to set aside service in the Bermuda action
and thereby to delay both actions while proceeding with his declara-
tory claim in the Mexico courts. To grant a stay in such circum-
stances could cause an injustice to the plaintiff. However, the
defendant should be granted leave to file a conditional appearance
and thereby be permitted to contest the jurisdiction of the Ontario
court at trial on the basis of the plea of forum conveniens.
B. Procedure
Proo6dure - Affidavit - Serment - Cour sup6rieure du Quebec
The Scott & Fetzer Company c. Labra-Door Lte et un autre,
[1978] C.S. 119.
Un serment re~u aux Etats-Unis par un "notaire public" est valide
au Quebec suivant la Loi des tribunaux judiciaires, S.R.Q., 1964, c.
20 et mod., arts 228, 229.
Procedure - Cautionnement judicatur solvi - Residence, Art 65
C.p.c. - Cour suprieure du Quebec
Dumez (Canada) LtDe et Dumez S.A. c. Disourdy Construction
Limitie et al., [i977] C.S. 849.
Cour provinciale du Quebec
Spathodia Management Services Ltd. c. Simon Pesis et al., [1976]
C.P. 462.
Cour sup6rieure du Quebec
Gottfried Guenther c. Roka Construction and Investment Ltd. et
Robert Brabander, [1977] C.S. 847.
Cour d'Appel du Quebec
Apeco of Canada Ltd. c. Ripublique Franfaise, [i977] C.A. 53I.
Une place d'affaires n'est pas une "r~sidence" au sens de l'article 65
C.p.c. La "residence" d'une corporation est son si~ge social. Le si~ge
social de la R6publique fran~aise &ant en France, elle n'a pas de
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"rsidence" au Quebec. La "residence" d'un Etat est l'endroit ofi
siege son gouvernement.
Procedure - Evidence - Foreign Commissions - British Columbia
Supreme Court, in Chambers
Quinn v. Hurford (1978), 5 B.C.L.R. 375.
In order to justify the expense of a commission, the court must deter-
mine whether the evidence is directly material to the case.
Procedure - Evidence - Letters Rogatory - Enforcement - Pur-
pose and Scope of Examination - Ontario High Court
Echlin Mfg. Co. v. Sloan Valve Co. (1978), 5 C.P.C. 275.
Procedure- Evidence- Proof of Foreign Law-Nova Scotia
Supreme Court, Appeal Division
Archie Colpitts Ltd. v. Grimmer (1978), 83 D.L.R. (3 d) 281.
Foreign law is presumed to be the same as the lex Jori unless proved
otherwise. The burden to establish the difference is on the party
alleging the applicability of the foreign law.
Procedure - Security for Costs - Plaintiff Resident Outside Juris-
diction of Court - British Columbia Supreme Court
Lavaris et al. v. MacMillan Bloedel Ltd. et al. (1978), 8i D.L.R.
(3d) 197.
Although the British Columbia Rules of Court make no provisions
for the posting of security for costs by a non-resident plaintiff, the
British Columbia Supreme Court does have inherent jurisdiction to
make such an order.
Procedure - Security for Costs- Extraterritorial Company -
Northwest Territories Supreme Court
Tobitron Limited v. Schneider, [1978] 5 W.W.R. 495.
Security for costs will be ordered where the plaintiff is an extra-
territorial company registered in the Northwest Territories with no
assets or property within the jurisdiction.
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Procedure - Security for Costs - Persons Required to Give Security
- New Brunswick Supreme Court
Cyr. v. College Saint Louis/Maillet (977), 19 N.B.R. (2d) 26.
Procedure - Security for Costs - Grounds on Which Security
Ordered - Ontario Supreme Court, Master's Chambers
Re Bisyk (1977), 4 C.P.C. 26.
C. Foreign Judgments
Foreign Judgment - Enforcement - Garnishment by Creditor -
Jurisdiction - Manitoba Court of Appeal
Hansen v. Danstar Mines Ltd., [1978] 2 W.W.R. 201.
Foreign Judgment - Enforcement - Registration - Lack of Juris-
diction - Failure to Service Application to Set Aside Registration
with Time Limited - Alberta Supreme Court Trial Division
Alcor Pacific Lumber Sales Ltd. v. Janet Lumber Trading Co. Ltd.
( 9 78), 82 D.L.R. ( 3 d) 196.
Foreign Judgment - Enforcement - Submission to Foreign Juris-
diction - Ontario High Court
Batavia Times Publishing Co. v. Davis (1978), 18 O.R. (2d) 252,
82 D.L.R. ( 3 d) 247.
Where a defendant to a foreign proceeding has entered into an
agreement submitting to the jurisdiction of the foreign court and
empowering "any attorney of any court of record of Pennsylvania,
New York, Canada, or elsewhere to appear for and enter judgment
against" the defendant, a judgment obtained in Pennsylvania pur-
suant to the agreement without any notice being given to the defen-
dant is enforceable in Ontario and cannot be deemed to have been
made without jurisdiction by reason of denial of natural justice.
Foreign Judgment - Enforcement - Foreign Currency - Rate of
Exchange - Ontario High Court of Justice
Batavia Times Publishing Co. v. Davis (1978), 20 O.R. 2d 437.
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The provisions of the Currency and Exchange Act, R.S.C., 1970 c.
C-3 9 , s. x i, preclude rendering a judgment for a sum expressed only
in foreign currency. In an action to enforce a foreign judgment, the
appropriate rate of exchange to be applied is that prevailing at the
date of the domestic judgment. While the date of actual payment
would be preferable, that date cannot be known when judgment is
rendered, and the procedural and practical problems of enforcement
make the date of payment inappropriate.
Foreign Judgment - Enforcement - Newfoundland Court of Ap-
peal
Bank of Montreal v. H. 0. House Ltd. (1978), 14 N. & P.E.I.R.
407.
Foreign Judgment - Enforcement - Jurisdiction - Submission -
Public Policy - British Columbia Supreme Court
United States of America v. Cassidy (1978), 79 D.L.R. (3 d) 635.
Where a defendant to a foreign proceeding who was served ex juris
retains counsel who files an answer to the foreign action on the
merits, he ought not to be permitted to defend on the merits when
the 'foreign judgment is sued upon in British Columbia. The fact
that the defendant was subject to criminal charges in the foreign
jurisdiction did not prevent him from going there to defend the
action properly and did not qualify the effect of his submission to the
jurisdiction of the foreign court. The fact that the foreign judgment
pierced the corporate veil and rendered the defendant liable per-
sonally did not make it repugnant to the public policy of British
Columbia. The origin of the idea of the corporate veil is not related
to the protection of social institutions or the advancement of moral
principles and, accordingly, the judgment in question did not violate
any public policy.
Foreign Judgment - Enforcement - Jurisdiction - Ex parte Ap-
plication to Register Denied Where No Evidence of Where judg-
ment Debtor was Served with Original Summons - Saskatchewan
District Court
Gambles Canada Limited v. Kucherawy, [19781 2 W.W.R. 645.
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Foreign Judgment - Custody - Mother Obtaining Custody in
Alberta Pursuant to Provincial Statute or Inherent Parens Patriae
Jurisdiction of Supreme Court - Father Obtaining Custody of
Children Pursuant to Divorce Proceedings in Nova Scotia - Alberta
Supreme Court, Trial Division
Hilborn v. Hilborn (1978), 4 Alta L.R. (2d) 52.
Foreign Judgment - Custody - Extraprovincial Custody Orders
Enforcement Act, S.P.E.I., 1975, c. 68, ss. 2, 4-Real and Sub-
stantial Connection - P.E.I. Court of Appeal
McLean v. McLean (1977), 13 N. & P.E.I.R. 51 3 .
Foreign Judgment - Maintenance Order - Provisional - Confir-
mation - Ontario Provincial Court, Family Division
Dickson v. Dickson (978), 30 R.F.L. 253-
Foreign Judgment - Maintenance Order - Enforcement - Juris-
diction of Foreign Court - British Columbia Supreme Court, in
Chambers
Re Attorney-General of British Columbia and Becker et al. (1978),
87 D.L.P. ( 3 d) 536.
An order for maintenance was made by a court in West Germany.
The respondent was a Canadian citizen and resided in Canada.
However, he appeared through a solicitor before the court in Ger-
many. The solicitor did not contest jurisdiction but dealt with the
merits of the case. A maintenance order was then made against the
respondent and filed in British Columbia. However, a Provincial
Court judge in British Columbia refused to enforce the order as he
determined that the German court had no jurisdiction to make the
order. His decision was quashed. Although the decision of the West
German court was a decision in personam, and normally the court
would have had no jurisdiction over the person of the respondent
because he was not resident within the territorial jurisdiction of the
court, the appearance of the respondent by a solicitor before that
court amounted to a voluntary submission to that court's jurisdiction.
Foreign Judgment - Maintenance Order - The Reciprocal En-
forcement of Maintenance Orders Act, 1968 (Sask.), c. 59, S. 7 -
Saskatchewan District Court
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Santa Clara v. Hudson, [19781 6 W.W.R. 124.
An order in Council declaring California a reciprocal jurisdiction
need not be published in the Saskatchewan Gazette to be effective.
Foreign Judgment - Maintenance Order - Reciprocal Enforce-
ment - Jurisdiction - British Columbia Court of Appeal
Meek v. Enright (1978), 81 D.L.R. (3 d) xo8, 5 B.C.L.R. ii conf.
(I977), 78 D.L.R. (3d) 524, 2 B.C.L.R. 29.
A Provincial Court judge has no jurisdiction to refuse to enforce a
foreign maintenance order duly registered.
Foreign Judgment - Recognition - Suspension of Driver's Licence
Where Judgment Unsatisfied - Ontario High Court, Divisional
Court
Re'Thomaes and Registrar of Motor Vehicles (1978), i8 O.R. (2d)
219, 82 D.L.R. (3d) 305.
The effect of the Highway Traffic Act, R.S.O., 1970, c. 202, S.
138(4), and R.R.O., 197o, Reg. 422, made pursuant to the Act,
providing for the reciprocal suspension of licences where judgments
rendered by courts of competent jurisdiction outside Ontario are
unsatisfied is to provide a clear statutory exception to the common
lawrules of recognition of such judgments. Accordingly, an Ontario
driver's licence is properly suspended where a judgment rendered by
thecourts of the State of New York has been unsatisfied notwith-
standing the fact that the defendant did not attom to the jurisdiction
of the New York court so as to give the New York court jurisdiction
under the common law rules for recognition of foreign judgments.
Foreign Judgment - Recognition - Divorce - Jurisdiction -
Domicile - Real and Substantial Connection -Ontario High
Court of Justice
Haut v. Haut (1978), 86 D.L.R. (3 d) 757, 20 O.R. (2d) 126.
In order to displace a domicile of origin by one of choice, both the
fact-of residence and animus manendi, that is, a present intention to
settle in a place for an indefinite and permanent period, are essential.
Strict and conclusive proof is required to displace the domicile of
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origin by a domicile of choice because of the grave consequences
flowing from such a change in domicile.
Section 5(1) (a) of the Divorce Act, R.S.C., 1970, c. D-8, em-
powers the court in any province to entertain a petition for divorce if
the petition is presented by a person domiciled in Canada. Where a
person, now domiciled in Canada, at an earlier time obtained a
divorce in Germany, his domicile of origin, and that domicile of
origin had not at that time been displaced by a domicile of choice,
the German divorce decree will be effective. Moreover, where the
person obtaining the German decree had a real and substantial con-
nection with Germany, the German decree will be recognized even
where the domicile of origin has been displaced by a domicile of
choice.
Foreign Judgment - Recognition - Divorce - No Real and Sub-
stantial Connection - British Columbia Supreme Court
Siebert v. Siebert (1978), 82 D.L.R. ( 3 d) 70.
Foreign Judgment - Recognition - Divorce - Foreign Decree -
Real and Substantial Connection - Declaratory Judgment- Mani-
toba Queen's Bench
Clarkson v. Clarkson (1978), 86 D.L.R. (3 d) 694.
The court will recognize the validity of a foreign divorce decree
where the person obtaining it had a real and substantial connection
with the foreign jurisdiction.
Foreign Judgment - Recognition - Divorce - Domicile - Real
and Substantial Connection - Ontario High Court
Bate v. Bate (1978), 1 R.F.L. (2d) 298.
A foreign divorce may be recognized in Ontario on the basis of "a
real and substantial connection." While case law has interpreted this
to mean many diverse factors from residence, employment, nation-
ality, citizenship, and holding of property, nevertheless, the substan-
tial connection should exist in fact.
Jugement &ranger - Reconnaissance - Prescription - Interpr&a-
tion de l'art. 2190 C.c. - Cour sup6rieure du Quebec
Howard Edward Audrain c. Aero Photo Inc., [1978] C.S. 749.
Digest of Important Canadian Cases
Jugement &ranger - Reconnaissance - Arbitrage &ranger - Con-
damnation pour frais - Int&& - Taux de change - Cour supe-
rieure du QuEbec
Dr. Ste/an Kraft et autres v. Dr. Carl H. Otto, [1978] C.S. 752.
Le taux de change utilise est celui qui pr~vaut lorsque la sentence
arbitrale trang~re est devenue ex&utoire.
Jugement 6tranger - Reconnaissance - Divorce - Arts 178 ' 181
C.p.c. - Cour sup&ieure du Quebec
Doucet c. Lalancette, [ 1978] C.S. 92.
Les articles 178 A 181 C.p.c. s'appliquent A une action sur exemplifi-
cation et non ' une requite en reconnaissance. La seule procedure
qui permettrait A la requ&e de s'assurer que le divorce est valable au
Canada est la requete pour jugement dclaratoire pr~vue par 'art.
453 .C.p.c.
Foreign Judgment - Recognition- Marriage - Capacity to Marry
- Invalid Foreign Divorce - Preclusion - Ontario High Court
Fromovitz v. Fromovitz (197 7), x60.R. (2d) 751.
The doctrine of preclusion only precludes a party to the invalid
decree from relying upon the invalidity of the decree.
D. ,Choice of Law
Accident d'automobile au Quebec - Resident 6tranger - Loi d'in-
demnisation des victimes d'accidents d'automobile, art. 4 0(f) S.R.Q.,
1964, ch. 232 - Interpretation du mot "6quivalents" - Cour su-
perieure du Qu~bec
Richard Amato c. The Highway Victims Indemnity Fund, [1978]
C.S. 88o.
Administrator - Foreign - Powers - Alberta District Court
McAfee v. Carrier, [1978] 1 W.W.R. 575.
An administratrix appointed in another province has no status to
commence an action in Alberta before the grant is resealed.
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Administration of Estates - Agency - Foreign Beneficiary Grant-
ing Power of Attorney to Consul in Canada to Expedite Administra-
tion of Estate - Consul Seeking Order Appointing Canadian Solici-
tor as Administrator of Estate - Consul Not Expected to Apply to
be Appointed Himself and Has Power to Delegate Authority -
Ontario High Court
Re Deutsch ( 9 78), 82 D.L.R. (3 d) 567.
Arbitrage - Charte contenant clause d'arbitrage - Validit6 -
Cour sup&rieure du Quebec
Sarma Navigation S.A. c. Navibec Shipping Ltd., [1978] C.S. 107.
La validit6 de la clause d'arbitrage relve de la procedure r~gie par
la lex fori.
Conditional Sales - Chattel Mortgage - Registration - Condi-
tional Sales Act, R.S.N.S., 1967, c. 48, ss 2, 3, 4- Nova Scotia
Supreme Court, Trial Division
Bank of N.S. v. Associates Financial Services (1978), 25 N.S.R.
(2d) 352.
Contracts- Proper Law- Personal Jurisdiction in Relation to
Foreign Land - Alberta Supreme Court, Trial Division
Sunlite International Inc. v. Trans-Canada Resources Ltd., [1978]
5 W.W.R. 345-
The defendant, incorporated under British Columbia law and regis-
tered to do business in Alberta, and the plaintiff, incorporated in
Nevada and registered to do business in Alberta, were involved in a
joint venture to develop certain mining properties. The defendant
offered to purchase the plaintiff's interest in a mine, situated in
Nevada. A letter of agreement was prepared by the plaintiff in
March 1970 which purported to sell its interest in that mine condi-
tional upon the approval of the Vancouver Stock Exchange and the
boards of both companies, and upon the assignment and quit claim
deed being placed in escrow until the defendant paid the purchase
price, which was to be determined by an audit of the books of the
joint venture. Although both boards and the Vancouver Stock Ex-
change gave their approval, the assignment and deed were never
placed in escrow and, as the defendant claimed the plaintiff had
Digest of Important Canadian Cases
never been able to guarantee good title, none of the purchase price
was paid. The plaintiff sued for damages for breach of contract, but
the court dismissed the action. As the action was one in personam,
the Alberta court had jurisdiction. British Columbia law was the
correct law to apply to interpret the letter of agreement as it was
made and accepted in British Columbia and the performance of the
agreement was to take place in British Columbia.
Contracts - Proper Law - Interpretation - Nova Scotia, County
Court
Long Island University v. Morton et al. (1978), 81 D.L.R. ( 3 d)
392.
By a contract made in New York and governed by New York law
the defendant promised to repay a student loan, and expressly waived
the Statute of Limitations. By New York law, but not by Nova
Scotia law, such a waiver is ineffective. In an action on the contract
in Nova Scotia, it was held that the effect to be given to the waiver
was a question of interpretation of the contract, to be governed by
New York law. Accordingly, the waiver was ineffective and the
Statute of Limitations could be pleaded. It would be anomalous if
the defendant were to be in a worse position than if action had been
brought on the contract in New York.
Insurance - Motor Vehicle Insurance - Accident Benefits - Acci-
dent in Alberta Involving One Driver Insured in British Columbia
and the Other in Alberta - British Columbia Insurance Company
Paying Accident Benefits to Wife of Man Killed in Accident - Wife
Obtaining Judgment in Alberta against Other Driver - Application
to Have Accident Benefits Credited against Judgment Dismissed -
Alberta Insurance Act, R.S.A. 1970, c. 187, SS 282, 283 (1), 313 -
Alberta Supreme Court, Trial Division
Gervais et al. v. Ash et al. (1978), 85 D.L.R. ( 3 d) 439.
Insurance- Accident Benefits Paid by Extraprovincial Insurer -
Ontario Court of Appeal
MacDonald v. Proctor et al. (1978), 86 D.L.R. (3 d) 455.
Section 237(2) of the Insurance Act, R.S.O., 1970, c. 224, provid-
ing that payment of accident benefits to a claimant constitutes a
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release of his claim, applies only to accident benefits payable under
Ontario insurance policies. Consequently, a claimant who receives
benefits under the Manitoba Public Insurance Corporation Act,
1970 (Man.), c. 102 (C.C.S.M., c. Ai8o), is not required to deduct
them from a claim arising out of an accident in Ontario. The fact
that the Manitoba Public Insurance Corporation undertakes to
appear in Ontario, and not to set up certain defences in Ontario,
does not make its policies Ontario policies under the Ontario Act.
Retroactivity of Laws - Conflict of Laws in Time - Matrimonial
Property - Law Applicable - Federal Court, Trial Division
Topolski Estate v. The Queen (978), D.T.C. 6466.
A retroactive law of a foreign country cannot affect a person who,
though previously a resident of that country, is no longer domiciled
there, if prior to the passing of the law he had acquired a Canadian
domicile.
